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STATEMENT OF THE CASE 
Nature of the Case 
Aristeo Gomez Martinez appeals from the judgment of dismissal entered 
upon the district court's order summarily dismissing his petition for post-
conviction relief. 
Statement of Facts and Course of Proceedings 
After Martinez was convicted of lewd conduct with a minor under 16, the 
district court imposed a unified sentence of 20 years, with 10 years fixed. (R., 
p.90.) The conviction and sentence were affirmed on appeal. (Id.); State v. 
Gomez, 151 Idaho 146, 254 P.3d 47 (Ct. App. 2011). 
Martinez filed a timely pro se petition and affidavit for post-conviction relief 
alleging, inter alia, that trial counsel was ineffective for failing to file an appeal 
from the denial of Martinez's Rule 35 motion. (R., pp.22-32.) The district court 
appointed counsel for Martinez (R., pp.33-34) and thereafter issued a notice of 
intent to dismiss the petition in its entirety (R., pp.90-98). With respect to the 
claim that counsel was ineffective for failing to file an appeal from the denial of 
Martinez's Rule 35 motion, the court ruled that the allegations in the petition were 
not sufficient to overcome summary dismissal because Martinez did not allege 
that he "spoke with or made such a request to his attorney within the required 
timeframe for an appeal." (R., p.94.) Martinez did not respond to the court's 
notice of intent to dismiss, and the court ultimately dismissed Martinez's petition 























Martinez states the issue on appeal as: 
Did the district court err by summarily dismissing the claim that 
counsel was ineffective for failing to appeal from the denial of Mr. 
Martinez's Rule 35 motion? 
(Appellant's brief, p.3.) 
The state rephrases the issues on appeal as: 
Has Martinez failed to establish error in the summary dismissal of his ineffective 






















Martinez Has Failed To Show Error In The Summary Dismissal Of His Ineffective 
Assistance Of Counsel Claim 
A. Introduction 
The district court summarily dismissed Martinez's claim that his trial 
counsel was ineffective for failing to file an appeal from the denial of his Rule 35 
motion, because Martinez failed in his petition or supporting affidavit to allege 
that he asked his attorney to file an appeal within the required timeframe for an 
appeal. (R., pp.94, 102-04.) Martinez challenges the district court court's ruling, 
arguing that "he was not required to prove, at the summary dismissal stage, that 
he requested his attorney to file an appeal within 42 days of the denial of his 
motion." (Appellant's brief, p.2; see also pp.4, 7.) Alternatively, he argues that 
"[t]he only reasonable inference" from the facts alleged in his petition is that he 
"made a timely request for an appeal." (Appellant's brief, p.8.) Martinez's 
arguments fail. A review of the record and the applicable law supports the 
district court's determination that that Martinez failed to present a genuine issue 
of material fact entitling him to an evidentiary hearing on his ineffective 
assistance of counsel claim. 
8. Standard Of Review 
On appeal from summary dismissal of a post-conviction petition, the 
appellate court reviews the record to determine if a genuine issue of material fact 
exists, which, if resolved in the applicant's favor, would entitle the applicant to the 





















(1992); Aeschliman v. State, 132 Idaho 397, 403, 973 P.2d 749, 755 (Ct. App. 
1999). Appellate courts freely review whether a genuine issue of material fact 
exists. Edwards v. Conchemco, Inc., 111 Idaho 851, 852, 727 P.2d 1279, 1280 
(Ct. App. 1986). 
C. The District Court Correctly Dismissed Martinez's Ineffective Assistance 
Of Counsel Claim Because Martinez Failed To Allege Facts, That If True, 
Would Entitle Him To Relief On That Claim 
"To withstand summary dismissal, a post-conviction applicant must 
present evidence establishing a prima facie case as to each element of the 
claims upon which the applicant bears the burden of proof." State v. Lovelace, 
140 Idaho 53, 72, 90 P.3d 278, 297 (2003) (citing Pratt v. State, 134 Idaho 581, 
583, 6 P.3d 831, 833 (2000)). Thus, a claim for post-conviction relief is subject 
to summary dismissal "if the applicant's evidence raises no genuine issue of 
material fact" as to each element of the petitioner's claims. Workman v. State, 
144 Idaho 518, 522, 164 P.3d 798, 802 (2007) (citing I.C. § 19-4906(b), (c)); 
Lovelace, 140 Idaho at 72, 90 P.3d at 297. 
In order to establish a prima facie claim of ineffective assistance of 
counsel, a post-conviction petitioner must demonstrate both deficient 
performance and resulting prejudice. Strickland v. Washington, 466 U.S. 668, 
687-88 (1984); State v. Charboneau, 116 Idaho 129, 137, 774 P.2d 299, 307 
(1989). A claim that trial counsel failed to file a direct appeal despite explicit 
instructions by the defendant that he or she do so is a cognizable ineffective 
assistance of counsel claim: "Where a criminal defendant advises his or her 





















to file an appeal, such a defendant has been denied his or her constitutional right 
to the effective assistance of counsel at a critical stage in the proceedings." 
Beasley v. State, 126 Idaho 356, 360, 883 P.2d 714, 718 (Ct. App. 1994); see 
also Hoffman v. State, _ Idaho _, 277 P.3d 1050, 1060 (Ct. App. 2012) 
(citing Roe v. Flores-Ortega, 528 U.S. 470, 478 (2000)) ("If counsel has 
consulted with the defendant, then counsel performs in a professionally 
unreasonable manner only by failing to follow the defendant's express 
instructions with regard to an appeal."). However, to withstand summary 
dismissal of a claim that counsel was ineffective for failing to follow instructions 
to file a notice of appeal, a post-conviction petitioner must allege facts that, if 
true, show the request was made within the requisite time for filing a notice of 
appeal. Hoffman, _ Idaho at_, 277 P.3d at 1060 (summarily dismissing 
claim that counsel was ineffective for failing to file notice of appeal where none of 
the evidence presented by Hoffman demonstrated that he requested his attorney 
"to file an appeal within the requisite time period"). 
Martinez alleged in his post-conviction affidavit that he asked trial counsel 
to appeal the district court's decision denying his Rule 35 motion "and [trial 
counsel] never did it." (R., p.31.) The district court gave Martinez notice of its 
intent to dismiss this claim because Martinez did not allege that he made the 
request of trial counsel within the requisite timeframe for an appeal. (R., p.94) 
Martinez did not respond to the court's notice of intent to dismiss. (R., p.103.) 
Now, without citing Hoffman, supra, Martinez argues that he was not required at 





















requested his attorney to file an appeal within 42 days of the denial of his Rule 
35 motion. (Appellant's brief, pp.4, 7.) Martinez is incorrect. Hoffman clearly 
requires a post-conviction petitioner alleging that his attorney disregarded 
specific instructions to file a notice of appeal to also allege that the request was 
made "within the requisite time period" for an appeal; otherwise, the claim is 
subject to summary dismissal. Hoffman,_ Idaho at_, 277 P.34d at 1060. 
Martinez argues in the alternative that, even if he was required to allege 
that he made the request of his attorney within the 42-day time period for filing a 
notice of appeal, the "only reasonable inference" to be drawn from the facts 
alleged in his affidavit is that he "made a timely request for an appeal." 
(Appellant's brief, p.8.) Neither the facts alleged in the affidavit, nor the 
reasonable inferences to be drawn therefrom, support Martinez's position. 
The factual allegations supporting Martinez's claim that counsel was 
ineffective for failing to file an appeal from the denial of his Rule 35 motion are 
set out in a single paragraph of Martinez's affidavit and, in their entirety, are as 
follows: 
When I got sentenced I had Mr. Jensen [trial counsel] file my 
Rule 35. I know for a fact that nothing in that document was 
argued because it was sent in, filed and denied within a matter of 4 
days. It's impossible to consider anything in that amount of time. 
After I was sentenced he washed his hands of me and went on to 
his more pressing cases. I asked him to appeal my Rule 35 
decision and he never did it. I never heard anything more about it. 
(R., p.31.) Although Martinez argues otherwise, these factual allegations do not 
support an inference that Martinez "made a timely request for an appeal." 






















"denied within a matter of 4 days," Martinez's affidavit does not allege any 
specific timeframes relevant either to the Rule 35 motion or to Martinez's request 
for an appeal. If true, the mere allegation by Martinez that he asked his attorney 
to appeal his Rule 35 decision demonstrates only that Martinez made such 
request; it does not demonstrate either explicitly or implicitly that such request 
was made within the 42-day time period for filing a notice of appeal. Having 
failed to allege that he made a timely request for an appeal, Martinez failed to 
raise a genuine issue of material fact entitling him to an evidentiary hearing on 
his claim. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order summarily dismissing Martinez's petition for post-conviction relief. 
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